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troupe on tour for 5 weeks in the United 
States. The Bureau received approximately 
$60,000 from the performances. Regardless of 
whether the performances themselves con-
stitute commercial activities under § 1.892–
4T, the income received by the Bureau is not 
exempt from taxation under section 892 since 
the income is from sources other than de-
scribed in paragraph (a)(1) of this section.

[T.D. 8211, 53 FR 24062, June 27, 1988]

§ 1.892–4T Commercial activities (tem-
porary regulations). 

(a) Purpose. The exemption generally 
applicable to a foreign government (as 
defined in § 1.892–2T) for income de-
scribed in § 1.892–3T does not apply to 
income derived from the conduct of a 
commercial activity or income re-
ceived by a controlled commercial en-
tity or received (directly or indirectly) 
from a controlled commercial entity. 
This section provides rules for deter-
mining whether income is derived from 
the conduct of a commercial activity. 
These rules also apply in determining 
under § 1.892–5T whether an entity is a 
controlled commercial entity. 

(b) In general. Except as provided in 
paragraph (c) of this section, all activi-
ties (whether conducted within or out-
side the United States) which are ordi-
narily conducted by the taxpayer or by 
other persons with a view towards the 
current or future production of income 
or gain are commercial activities. An 
activity may be considered a commer-
cial activity even if such activity does 
not constitute the conduct of a trade 
or business in the United States under 
section 864(b). 

(c) Activities that are not commercial—
(1) Investments—(i) In general. Subject 
to the provisions of paragraphs (ii) and 
(iii) of this paragraph (c)(1), the fol-
lowing are not commercial activities: 
Investments in stocks, bonds, and 
other securities; loans; investments in 
financial instruments held in the exe-
cution of governmental financial or 
monetary policy; the holding of net 
leases on real property or land which is 
not producing income (other than on 
its sale or from an investment in net 
leases on real property); and the hold-
ing of bank deposits in banks. Trans-
ferring securities under a loan agree-
ment which meets the requirements of 
section 1058 is an investment for pur-
poses of this paragraph (c)(1)(i). An ac-

tivity will not cease to be an invest-
ment solely because of the volume of 
transactions of that activity or be-
cause of other unrelated activities. 

(ii) Trading. Effecting transactions in 
stocks, securities, or commodities for a 
foreign government’s own account does 
not constitute a commercial activity 
regardless of whether such activities 
constitute a trade or business for pur-
poses of section 162 or a U.S. trade or 
business for purposes of section 864. 
Such transactions are not commercial 
activities regardless of whether they 
are effected by the foreign government 
through its employees or through a 
broker, commission agent, custodian, 
or other independent agent and regard-
less of whether or not any such em-
ployee or agent has discretionary au-
thority to make decisions in effecting 
the transactions. An activity under-
taken as a dealer, however, as defined 
in § 1.864–2(c)(2)(iv)(a) will not be an in-
vestment for purposes of this para-
graph (c)(1)(i). For purposes of this 
paragraph (c)(1)(ii), the term ‘‘com-
modities’’ means commodities of a 
kind customarily dealt in on an orga-
nized commodity exchange but only if 
the transaction is of a kind custom-
arily consummated at such place. 

(iii) Banking, financing, etc. Invest-
ments (including loans) made by a 
banking, financing, or similar business 
constitute commercial activities, even 
if the income derived from such invest-
ments is not considered to be income 
effectively connected to the active con-
duct of a banking, financing, or similar 
business in the U.S. by reason of the 
application of § 1.864–4(c)(5). 

(2) Cultural events. Performances and 
exhibitions within or outside the 
United States of amateur athletic 
events and events devoted to the pro-
motion of the arts by cultural organi-
zations are not commercial activities. 

(3) Non-profit activities. Activities 
that are not customarily attributable 
to or carried on by private enterprise 
for profit are not commercial activi-
ties. The fact that in some instances 
Federal, State, or local governments of 
the United States also are engaged in 
the same or similar activity does not 
mean necessarily that it is a non-profit 
activity. For example, even though the 
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United States Government may be en-
gaged in the activity of operating a 
railroad, operating a railroad is not a 
non-profit activity. 

(4) Governmental functions. Govern-
mental functions are not commercial 
activities. The term ‘‘governmental 
functions’’ shall be determined under 
U.S. standards. In general, activities 
performed for the general public with 
respect to the common welfare or 
which relate to the administration of 
some phase of government will be con-
sidered governmental functions. For 
example, the operation of libraries, toll 
bridges, or local transportation serv-
ices and activities substantially equiv-
alent to the Federal Aviation Author-
ity, Interstate Commerce Commission, 
or United States Postal Service will all 
be considered governmental functions 
for purposes of this section. 

(5) Purchasing. The mere purchasing 
of goods for the use of a foreign govern-
ment is not a commercial activity. 

[T.D. 8211, 53 FR 24063, June 27, 1988]

§ 1.892–5 Controlled commercial entity. 

(a)–(a)(2) [Reserved]. For further in-
formation, see § 1.892–5T(a) through 
(a)(2). 

(3) For purposes of section 
892(a)(2)(B), the term entity means and 
includes a corporation, a partnership, a 
trust (including a pension trust de-
scribed in § 1.892–2T(c)) and an estate. 

(4) Effective date. This section applies 
on or after January 14, 2002. See § 1.892–
5T(a) for the rules that apply before 
January 14, 2002. 

(b)–(d) [Reserved]. For further infor-
mation, see §§ 1.892–5T(b) through (d). 

[T.D. 9012, 67 FR 49864, Aug. 1, 2002]

§ 1.892–5T Controlled commercial enti-
ty (temporary regulations). 

(a) In general. The exemption gen-
erally applicable to a foreign govern-
ment (as defined in § 1.892–2T) for in-
come described in § 1.892–3T does not 
apply to income received by a con-
trolled commercial entity or received 
(directly or indirectly) from a con-
trolled commercial entity. The term 
‘‘controlled commercial entity’’ means 
any entity engaged in commercial ac-
tivities as defined in § 1.892–4T (whether 

conducted within or outside the United 
States) if the government— 

(1) Holds (directly or indirectly) any 
interest in such entity which (by value 
or voting power) is 50 percent or more 
of the total of such interests in such 
entity, or 

(2) Holds (directly or indirectly) a 
sufficient interest (by value or voting 
power) or any other interest in such 
entity which provides the foreign gov-
ernment with effective practical con-
trol of such entity. 

(3) [Reserved]. For further informa-
tion, see § 1.892–5(a)(3). 

(b) Entities treated as engaged in 
commercial activity—(1) U.S. real prop-
erty holding corporations. A United 
States real property holding corpora-
tion, as defined in section 897(c)(2) or a 
foreign corporation that would be a 
United States real property holding 
corporation if it was a United States 
corporation, shall be treated as en-
gaged in commercial activity and, 
therefore, is a controlled commercial 
entity if the requirements of paragraph 
(a)(1) or (a)(2) of this section are satis-
fied. 

(2) Central banks. Notwithstanding 
paragraph (a) of this section, a central 
bank of issue (as defined in § 1.895–1(b)) 
shall be treated as a controlled com-
mercial entity only if it engages in 
commercial activities within the 
United States. 

(3) Pension trusts. A pension trust, de-
scribed in § 1.892–2T(c), which engages 
in commercial activities within or out-
side the United States, shall be treated 
as a controlled commercial entity. In-
come derived by such a pension trust is 
not income of a foreign government for 
purposes of the exemption from tax-
ation provided in section 892. A pension 
trust described in § 1.892–2T(c) shall not 
be treated as a controlled commercial 
entity if such trust solely earns income 
which would not be unrelated business 
taxable income (as defined in section 
512(a)(1)) if the trust were a qualified 
trust described in section 401(a). How-
ever, only income derived by a pension 
trust that is described in § 1.892–3T and 
which is not from commercial activi-
ties as defined in § 1.892–4T is exempt 
from taxation under section 892. 
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